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FAMILY VIOLENCE LEGISLATION REFORM BILL 2019 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON SUE ELLERY (South Metropolitan — Leader of the House) [5.42 pm]: Earlier, I had begun to make 
comments about how the bill deals with dowry abuse. 

In 2018, the commonwealth Parliament’s Senate Legal and Constitutional Affairs References Committee concluded 
that dowry abuse ought to be recognised as an example of family violence across all Australian jurisdictions 
because of its nature as a specific and unique form of abuse. Western Australia will now join Victoria in explicitly 
recognising this form of family violence. 

Less traumatic to obtain restraining orders: The bill inserts part 4, division 4, in the Restraining Orders Act 1997 
to introduce new provisions to make the process less traumatic for victims. New section 44D enables an applicant 
to have a support person nearby during any restraining order proceedings, and section 44E elevates existing 
regulations to draw attention to the court’s power to use closed-circuit television and other screening arrangements 
during the giving of evidence in restraining order proceedings. New section 44F will provide the court with greater 
discretion to conduct family violence restraining order proceedings in a manner that will ensure that a person 
who has or may have experienced family violence feels safe during proceedings, including by actively directing, 
controlling and managing the conduct of the proceedings, and by limiting cross-examination when appropriate. 

Easier and more efficient to obtain restraining orders: New section 13A will make it easier for victims of specified 
criminal offences to obtain a family violence restraining order or violence restraining order. It provides an avenue 
for victims of a specified offence who did not obtain an order at the time of conviction to more easily obtain an order. 
The provision recognises that the existence of a conviction for specified criminal offences is a sufficient ground 
for a court to make a restraining order, and victims of serious offences should not be subject to re-traumatisation 
when seeking protection from a perpetrator. New section 13A retains the distinction between existing sections 63 
and 63A and provides victims of specified criminal offences with an assurance that, in the absence of exceptional 
circumstances, a restraining order will be made by the court. I also note an amendment to section 63A, which 
will remove the distinction between general victims and family violence victims. The violent personal offences 
specified in existing section 63A are of such a serious kind that there is no justification for this distinction. It is 
only appropriate that a child victim of a sexual offence perpetrated by a neighbour has access to a mandatory 
lifetime restraining order against the perpetrator in the same way that a victim of that same offence committed 
by a family member currently does. The bill also ensures an order made against a child offender is not made for 
the life of that child. 

Amendments to section 45 will allow a criminal court to vary or cancel a restraining order without the need for the 
parties to submit an application under the civil jurisdiction. Amendments will also enable conversion of an existing 
violence restraining order to a family violence restraining order in the course of criminal proceedings. New 
section 49C will permit a court to convert an application for a family violence restraining order to an application for 
a violence restraining order and vice versa. New section 66 will require a court to inquire whether any Family Court 
orders are in place before making a restraining order. If there are, the court must consider any inconsistencies between 
the Family Court order and the restraining order. Currently, an applicant is required to notify the court of the 
existence of any Family Court orders. 

A number of discrete amendments are made to the Restraining Orders Act to enable online lodgement of restraining 
orders, which will be implemented in addition to the current ability to lodge applications in person at a court. 
Amendments are made to enable rules of court to provide the methods by which certain functions are to be carried 
out. It is intended that the rules will provide for functions being undertaken by the court electronic system rather 
than the registrars being required to manually complete tasks such as fixing hearing dates. These amendments will 
add efficiency to court operations. 

Improvements in service arrangements: Amendments to section 59 will allow the court to notify a person protected 
by a restraining order and, when relevant, the person who made the application on their behalf that the order has 
been served using electronic means, such as by SMS or email. The bill also amends section 60 to allow substituted 
service without application to the court if a person attempting to serve the order has failed to achieve personal 
service following reasonable attempts to effect service. The bill also amends a number of provisions in the 
Restraining Orders Act 1997 to ensure that if a person does not readily understand English or does not understand 
the explanation of the order, the explanation must be given by someone over the age of 18 in a way the person 
understands. This amendment recognises that a child is not an appropriate person to provide an explanation of 
an order 
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Explosives: New section 14A will require the court to consider in every family violence restraining order or violence 
restraining order application whether a restraint on the respondent accessing explosives is required. Consequential 
amendments are made to the Dangerous Goods Safety Act 2004 to ensure that when a person bound by a restraining 
order is prohibited from possessing explosives or holding an explosives licence, the chief dangerous goods officer is 
required to refuse new applications that would enable access to explosives, and cancel or suspend any existing 
approvals that would allow the person to access explosives. 

Holding perpetrators to account: Section 61 is amended to increase the maximum fine for breach of a family 
violence restraining order, violence restraining order or police order to $10 000 while preserving the maximum 
term of imprisonment at two years. Further, the limitation period for prosecution of a breach of a family violence 
restraining order, violence restraining order or police order is increased from one year to two years. An amendment 
to section 61A provides that an offence of aggravated stalking under section 338E of the Criminal Code is included 
as a conviction for the purposes of triggering the existing presumption of imprisonment. This amendment means 
that if an offender is convicted of aggravated stalking involving a breach of a family violence restraining order, 
violence restraining order or police order, the offence will count as a conviction for the purpose of section 61A. 

Police Act 1892: This bill will insert new section 135 into the Police Act 1892, which relates to the reporting of family 
violence to police. This amendment will require police officers and other police staff to make a written record of 
every alleged incident of family violence reported to or observed by them. It will also require them, in cases in 
which a report is made by or with the consent of the alleged victim of the violence, to provide the alleged victim with 
a report number. 

Road Traffic (Administration) Act 2008: Amendments to the Road Traffic (Administration) Act 2008 will address 
circumstances in which a family violence perpetrator commits a road traffic offence or incurs an infringement while 
driving a car registered in the victim’s name. These amendments will ensure that a victim cannot be prosecuted for 
an offence, and is not subject to a presumption that they incurred an infringement if they are concerned that providing 
information about the perpetrator’s identity would expose them to a risk or apprehended risk of family violence. 

Section 4 of the Road Traffic (Administration) Act 2008 is amended to introduce a number of definitions. 
“Family violence evidentiary document” is defined for the purpose of prescribing a list of documents that may be 
provided by a victim to prove they are in fact a victim of family violence and to ensure the provisions are not used 
fraudulently to avoid the payment of infringements or to avoid complying with important road traffic obligations. 
Sections 34, 35, 94 and 103 are all amended in a similar manner to provide that a victim will be absolved from the 
relevant statutory obligation if the victim provides a statutory declaration that they were not the driver of the 
vehicle at the time of the offending and they are concerned about providing the information due to a risk or 
apprehended risk of family violence. A declaration must be accompanied by a family violence evidentiary document 
to verify that the person is a victim of family violence. 

The amendments also provide that provision of information relating to the existence of family violence under the 
provisions does not give rise to a requirement for a police officer to carry out an investigation under section 62A 
of the Restraining Orders Act 1997. This provides police with discretion as to the response to potential evidence 
of family violence, particularly in circumstances in which the victim is making the request to avoid alerting 
the perpetrator. 

This bill will introduce amendments to the Evidence Act 1906 to ensure that when family violence is at issue in 
criminal proceedings, evidence of family violence is admissible. Amendments to the Evidence Act 1906 will make 
it easier for evidence, including expert evidence, of family violence to be introduced in a criminal proceeding when 
relevant to issues before the court, including, but not limited to, when self-defence is at issue, and will introduce 
jury directions that will address the stereotypes, myths and misconceptions about family violence. Admissible 
evidence will include information about the nature and dynamics of relationships affected by family violence, 
including the dangerous consequences that often flow from attempting to separate from an abuser. The new 
provisions will state that evidence of this nature may be relevant when determining, in circumstances in which an 
accused has claimed that they had acted in self-defence, whether the person believed their actions to be necessary, 
whether the conduct was reasonable, and whether there were reasonable grounds for those beliefs. Importantly, 
these provisions will also provide that this evidence can be given by those with expertise in the area, for example, 
researchers or family violence sector workers. 

The bill also introduces jury directions about family violence, including: that family violence is not limited to 
physical abuse; that it may include a complex range of behaviours that keep a person subordinate, isolated, 
controlled, monitored, deprived of freedom, frightened, humiliated and powerless to resist violence; that it is not 
uncommon to stay with an abusive partner; and that it is not uncommon not to tell anyone of the abuse, including 
the police, and that, in fact, doing these things may lead to an increased risk of violence. 

This bill is comprehensive. It puts victims of family violence first. It introduces measures to improve the safety of 
victims of family violence, hold perpetrators of family violence to account, and makes it easier and less traumatic 
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for victims to obtain protection from violence. This bill will ensure that Western Australia is at the forefront of the 
fight against family violence in Australia. 

Pursuant to standing order 126(1), I advise that this bill is not a uniform legislation bill. It does not ratify or give 
effect to an intergovernmental or multilateral agreement to which the government of the state is a party; nor does this 
bill, by reason of its subject matter, introduce a uniform scheme or uniform laws throughout the commonwealth. 

I commend the bill to the house and I table the explanatory memorandum. 

[See paper 3671.] 

Debate adjourned, pursuant to standing orders. 

House adjourned at 5.53 pm 
__________ 
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